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Human Life International of Canada v. Minister of National Revenue I [hereafterHLIC] is the most recent judgment from the Federal Court of Appeal [the
Court] dealing with charities and politics. In some respects it is not an easy
decision to understand, and it seems on the surface to extend significantly the
reach of the political purposes doctrine in charities law. This comment will
argue, first and principally, that the decision is essentially correct although not
as clear in its reasoning or meaning as it could have been. It will suggest a
slightly different way in which the Court could have gone about analyzing the
case and offer in the process a fuller explication of its meaning. Second, it will
look at a series of additional issues raised by the case, some of which require
clarification by the Court. It is possible that the Supreme Court of Canada will
agree to hear an appeal and it is to be hoped that if it does, some of the
confusion arising from the case will be cleared up.2

Understanding the HLIC Decision
HLIC is a de-registration case. We should begin with the principal purposes of
Human Life International [HLI], which were centred on abortion and stated in
the judgment as follows: 3 to receive, administer and expend funds for charitable and educational purposes in connection with the following:
1)

to promote the social welfare and defend the human rights of persons born and unborn;

2)

to promote, and to assist the promotion of, natural methods of child
creation;

to educate, and assist the education of, persons in their obligation to
respect and protect innocent human life.
HLI was registered as a charitable organization in 1984 and thereafter operated mainly by putting on lectures, seminars, etc., and by publishing literature
advocating its views.
3)

*The author wishes to thank John Gregory, editor of "The Philanthropist", for helpful
comments during the preparation of this article.
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In 1988 and early 1989 HLI did two things which brought it to the attention of
Revenue Canada. It sent a postcard to all MPs "depicting a 20- to 22-week-old
aborted fetus" and held a "march for life" on Parliament Hill. As a result, in
1989 Revenue Canada conducted an audit of HLI, although no further action
was taken. A second audit was done in 1992, covering the years 1990-1992
and this time Revenue Canada took action. A series of letters was exchanged
between Revenue Canada and HLI between July 1993 and May 1994 registering concerns and threatening revocation,4 and registration was revoked in
May 1994. Revenue Canada's reasons were twofold: that HLI was not pursuing charitable purposes and that it was engaging in political purposes to a
greater extent than the law allowed.
Before the Court, HLI made a number of arguments, most of which need not
concern us here. S Both the Court and HLI concentrated on whether the latter
was a charitable organization. Strayer J.A.6 found, first, that HLI was not
charitable under the category of the advancement of education. The dissemination of material to the public on an issue or issues has consistently been
considered not to be included in this category and, indeed, Strayer J.A.
suggested that HLI "did not press this issue in argument".?
Second, Strayer J.A. dealt with HLI's alternative argument, that it was charitable because its purposes fell under the fourth head of charity, "other purposes beneficial to the community". Here the judgment becomes somewhat
confusing and it is necessary to go through it carefully to identify what the
Court said and what exactly it might have meant. After dealing with the
education point, Strayer J.A. said that the next issue was "the central question
of whether the appellant's activities essentially serve other purposes beneficial to the community within the fourth category of charity". In addressing
that question he asserted that "the existing jurisprudence...generally supports
the proposition that activities primarily designed to sway public opinion on
social issues are not charitable activities". 8
The potential confusion arises with what follows that conclusion. Why are
such activities not charitable? There are two related reasons given. First, they
are not charitable because they are essentially political. Here Strayer J.A. cited
the leading English case of McGovern v. Attorney-General,9 previously
adopted by the Court as defining the scope of the political purposes doctrine. tO He acknowledged that McGovern did not include "swaying public
opinion" as a political purpose, but noted that McGovern had not given an
exhaustive definition. More importantly, the principle that condemned the
activities listed in McGovern also condemned the ones at issue here. Thus
Strayer J.A. stated:
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The same rationale leads me to conclude that this kind of advocacy of opinions on
various important social issues can never be determined by a court to be for a
purpose beneficial to the community. Courts should not be called upon to make
such decisions as it involves granting or denying legitimacy to what are essentially
political views: namely what are the proper forms of conduct, though not mandated
by present law, to be urged on other members of the community. II [emphasis
added]
The emphasized phrase is important, for it stresses the second reason why
HLI's activities were not charitable, i.e., that they did not advance a purpose
considered to be charitable under the fourth head. The judgment reiterates this
point: 12
It must always be kept in mind that the fourth category of charitable activities .. .is

those "for other purposes beneficial for the community, not falling under any of
the preceding heads". Thus the mere dissemination of opinions that are not found
to be for the advancement of education or religion ... must be justified under the
fourth category if at all as having some beneficial value that can be ascertained by
the Minister and by this Court on appeal. But how can we judge which are the
views beneficial to society whose distribution merits the name of charity? ... Any
determination by this Court as to whether the propagation of such views is
beneficial to the community and thus worthy of temporal support through tax
exemption would be essentially a political determination and is not appropriate for
a court to make. [emphasis in original]
I have heard the HUe decision roundly criticized within the charity law
community. The principal critique is that the Court has unreasonably enlarged
the definition of "political activities" to include "the advocacy of opinions on
various important social issues" and has in consequence cast a "pall" over the
activities of charities, leaving them unsure "as to whether what they do is
permitted". 13 That is, organizations acknowledged (and registered) as charitable will now be uncertain about what kinds of information they distribute to
the public. With respect for those who think differently, I believe that the case
does much less than that, and that it is necessary to consider the reasoning
carefully in context to delineate its precise scope.
First, we should return to the summary of the judgment given above and recall
the context in which the comments about swaying public opinion were made.
The Court was asking itself the question - are the organization's purposes
charitable under the fourth head? The answer was that they were not and the
reason was that the organization's principal purpose was not to advance any
charitable objective, but to influence the political process. That is, and as
stressed above, the comments about "swaying public opinion" were all made
in the context of discussing whether HLI qualified under the fourth head. It
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should be remembered that an organization is not charitable just because it
does not pursue political purposes; it must also be shown to pursue a charitable purpose. It might have been better for the Court to have clearly distinguished between the two reasons for finding that HLI was not charitable, i.e.,
that it could not qualify independently under the fourth head and that it was
pursuing political purposes. It would then have become clearer that HLI's
problem, in part, was simply the lack of any affirmative reason for registration
as a charitable organization. But the courts do not always make this distinction, and in this case there was a problem in doing so, because it concerned
deregistration. That is, had the Court said that there was simply no evidence of
pursuit of an acknowledged charitable purpose it would have effectively been
saying that HLI had no entitlement to registration in the first place. That
would have been to criticize Revenue Canada's initial decision, which the
Court was presumably reluctant to do.
My second point is related to the first. It should be remembered that political
purposes cases in charities law are essentially of two kinds. Most of the cases,
certainly most of those in the standard canon of leading English cases, are
about organizations which exist primarily to change the law or influence
government policy. That is, whether or not the end in view could itself be
considered charitable, the organization is devoted to achieving its ends
through political means. I will call these the "pure" political purposes cases. 14
A second kind of political purpose case concerns organizations which are
charitable and which spend at least some of their time pursuing those charitable purposes through nonpolitical means, but they also become involved in the
political process and the issue then is whether they have done so to too large
an extent. These might be termed "political activities" cases to distinguish
them from the first group. IS
I will have more to say about this second kind of case later in this comment.
For present purposes the important point is that the Court considered HLI to
fall squarely within the first category. It drew an analogy between HLI and the
appellant in Positive Action Against Pornography,16 which was principally
devoted to changing the laws relating to pornography. It found that while
Positive Action involved clearer "advocacy of new legislation and a new role
for the state" than the HUe case, the essential purpose of HLI was no
different. 17 That is, there is no difference between stating that one wishes to
persuade Parliament to change the law and stating that one wishes to persuade
the public that there should be a law about abortion. It is hard to see that the
Court is wrong here; if we are to have a doctrine that says that organizations
that primarily pursue political purposes are not charitable, the doctrine will
surely include in its scope organizations which employ the "indirect" method
of "educating" or persuading the public.l 8 If that were not the case, registra-
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tion would turn on the choice of wording in constating documents, not on
substantive differences between organizations. 19
The analysis offered here does rely on a conclusion, implicitly offered by the
Court and explicitly stated here, that HLI was principally devoted to changing
the law. For this we have the evidence of the two events that prompted the
Revenue Canada investigation. But if there were only two events this would
be a case about a charitable organization potentially overstepping the bounds
of allowable ancillary political activity. As we have seen, HLI is not such an
organization and HUC is not such a case. The two activities which drew HLI
to Revenue Canada's attention were not isolated events, but particular manifestations of its general objectives. The objects of HLI, summarized above,
begin by referring to education, a clearly inappropriate designation, and recognized as so by the Court. They then refer to the defence of "the human rights
of persons born and unborn". The evidence makes it clear that the "human
rights" of the "unborn" were the focus, not those of the "born".20 That, of
course, is code for legislation restricting or prohibiting abortion. Similarly, the
references in the third object to the "obligation to respect and protect innocent
human life" did not mean that HLI was concerned with the fate of non-combatants in wartime or other possible activities that might be captured by that
phrase. It meant again, purely and simply, anti-abortion legislation. The second object - "to promote, and to assist the promotion of, natural methods of
child creation"- is presumably to the same effect, although it also seems to
have involved opposition to contraception. Presumably its plain meaning sexual reproduction rather than in-vitro fertilization - was not intended. It
may be that HLI devoted most of its activities to anti-abortion lobbying, or it
may be that it only devoted some of them to that end and also devoted much
time and resources to its other interests, such as the encouragement of chastity,
but it does not matter which is true. If the former, it was principally engaged
in politics. If the latter, and assuming that neither the encouragement of
chastity nor "family values" are charitable purposes in themselves,21 it was
still, for these purposes, effectively devoting its resources to one issue abortion. In either case, therefore, the point is that at the end of the day HLI is
simply, like the applicant in Positive Action Against Pornography, a singleissue political lobby group. Implicitly the Court recognized this; as already
noted, more explicit recognition was probably precluded by the fact that HLI
did receive initial registration.

2.

The HLIe Decision: Further Thoughts and Some Disquieting
Suggestions

To this point the thrust of this Comment has been that the HUC decision is
essentially a good one - if if we are to accept the validity of a political
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purposes doctrine at all, an issue with which I am not concerned here. This
does not mean that nothing more need be said about the case, or that it is not
subject to some criticism or potentially the cause of some concern. In what
follows I discuss a number of other points from the case.
a) Why a Political Purposes Doctrine?
First, it is troubling that the Court continues to rely on the traditional English
cases both for its authority to hold that an organization which pursues political
purposes is not charitable and, more importantly, for the rationale for the
doctrine. Strayer I.A. cited the justification first offered by Lord Parker in
Bowman,22 that "the Court has no means of judging whether a proposed
change in the law will or will not be for the public benefit, and therefore
cannot say that a gift to secure the change is a charitable gift". English cases,
and the Federal Court of Appeal, have also suggested a related rationale - that
the Courts must proceed as if the law as it stands is correct. 23

These justifications, developed for the purpose of trusts law, have rightly been
criticized,24 and if they were all that supported the doctrine it would be easy
to argue that it should be abolished. But while I have my reservations about
the doctrine, there remains a simple and compelling justification of it: that
when an organization is registered as charitable under the Income Tax Act it
receives a state subsidy, which amounts to a subsidy from all of us. There is
no good reason why those who support choice in abortion, or those who
oppose abortion and wish to see it legislated against, should be required to
provide a tax subsidy for an organization on the other side of the issue, and no
reason either why those who do not care either way should provide a subsidy
to anybody.25 Strayer I.A. hinted at this rationale, noting that "[a]ny determination by this Court as to whether the propagation of such views is beneficial
to the community and thus worthy of temporal support through tax exemption
would be essentially a political determination".26 He could have been more
forthright on this point, and indeed there seems little reason for the Court, in
deciding what are essentially tax cases, to go beyond the rationale suggested
here for not registering single-issue lobby groups.27
b) The Revenue Canada Registration Process
A second issue arising from the case is one I have already alluded to - the fact
that HLI was registered as charitable in the first place and should not have
been. This exposes a general problem with the registration system - we only
hear about cases where Revenue Canada refuses registration and the applicant
appeals. Routine decisions are not publicized. One suspects, for example, that
the appellant in Positive Action, a case substantially relied on by the Court in
HLle, would have liked to have made use of the fact that HLI was registered,
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in its own appeal, for there is essentially no distinction between the two
organizations. We are increasingly hearing calls for a more open registration
process, for publication of decisions and consequent clearer guidance to
applicants. 28 This case clearly highlights the need for that. Greater consultation and publicity will also, it is to be hoped, bring greater consistency and
thereby remove one of the oft-cited criticisms of the political purposes doctrine, i.e., that whether or not it is right in principle, it is applied unevenly.29
c) Charity and the Charter
Third, the case does raise some interesting questions about the relationship
between the law of charity and the Charter of Rights. As noted above, in
addition to arguing that it was pursuing charitable purposes, HLI also offered
a series of other contentions, one of which was that Revenue Canada's actions in
deregistering HLI infringed its freedom of expression under s. 2 (b) of the
Charter. 30 The argument was summarily dismissed by the Court as "untenable":

On this premise it would be equally arguable that anyone who wishes the psychic
satisfaction of having his personal views pressed on his fellow citizens is constitutionally entitled to a tax credit for any money he contributes for this purpose.
The appellant is in no way restricted by the Income Tax Act from disseminating
any views or opinions whatever. The guarantee of freedom of expression... is not
a guarantee of public funding through tax exemptions for the propagation of
opinions. 3l
In short, if you want funding, you may be required to submit to restrictions
that would otherwise be unconstitutional.
The Court is probably correct here. There are no Canadian cases on what is
known in American constitutional law as the "unconstitutional condition"
problem - the question of the extent to which the state can "condition" a
benefit by requiring people to give up constitutional rights. If the issue were
more fully considered there is no reason to think that the Supreme Court
would effectively repeal the entire political purposes doctrine by holding it an
invalid restraint of freedom of expression. Interestingly, the American
Supreme Court, in a case about charitable tax deductions and political purposes, has held that while direct government regulation of speech must generally be supported by a compelling governmental interest and narrowly tailored
to serve that interest, a government decision not to subsidize speech does not
offend the first amendment.3 2
This does not, however, exhaust the issue, and two further points can be made.
First, in both the American cases and HUC the conclusion that the political
purposes doctrine does not offend the freedom of expression guarantee is
based on the fact that speech is not restricted per se, only speech of certain
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kinds done by organizations that want special tax status. If the issue was
litigated as an aspect of trust validity, of whether a trust for purposes was not
for charitable purposes but for political purposes, no such defence of the
doctrine would be available. Such a challenge to the political purposes doctrine could not, of course, be based on a direct application of the Charter to the
common law of charitable trusts, because the Charter does not apply to the
common law when it is being used to decide private litigation. 33 But the
Supreme Court has stated that the common law should nonetheless be interpreted in a manner consistent with Charter values. 34 It would certainly be
possible to make the argument that the trusts law version of the political purposes
doctrine offends those values, although the Court might well find that the doctrine
serves important functions and is to be preserved in any event. 35
Second, and more interestingly given what I have said above about uneven
application by Revenue Canada, in HUC Strayer lA. went on to say that the
general question of whether the political purposes doctrine offended the Charter was distinct from the issue of particular application: 36
It is possible, of course, that if it could be shown that there was discriminatory

treatment in the registration and revocation of registration of organizations in a
way that would offend section 15 of the Charter [the equality rights] there might
be some basis for a constitutional attack.
Thus HUC may not be the final word on this issue; it is open to an applicant
or a registered organization to argue that it is being denied registration or
threatened with revocation where other similar organizations are treated differently. This would, of course, require an organization to show that it came
within the ambit of section 15, which lists specific prohibited grounds of
distinction but which also allows for claims of "analogous" grounds.
d) Politics and Religion
Fourth, and this is a related point to the one just dealt with, HUC raises the
question of the relationship of religious activities to political ones. One of the
criticisms often made of the political purposes doctrine is precisely that
religious organizations effectively do make political statements and engage in
political action, that the line between religion and politics is conceptually and
practically too difficult to draw. Usually this leads to a conclusion that the
political purposes doctrine should be abolished or modified, although the
premise might equally support a reduction of the privileges afforded to religion. I am not interested in resolving that issue here. Rather, for current
purposes, I simply note the suggestion that HUC is seen by some as
"encroach[ing] on the interest of religious charities in holding and teaching
their views on moral issues",37 It does not do this, any more than it offends
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freedom of expression. But it does say that religious organizations cannot be
single-issue political lobby groups and get away with it under the guise of
religion. The political purposes rule is about the method, not the content, and
religiously inspired political activity should not be treated differently than any
other. 38 It cannot be the case that religious charitable organizations can engage
in politics where non-religious ones cannot. That would clearly raise another
version of the problem of unequal benefit of the laws.

3.

The HLIC Decision and Political Activities as Ancillary
Purposes under the Income Tax Act

My fifth and final point from HUC is the most important. Despite what I said
above about the reasonableness of equating "swaying public opinion" with
other aspects of political activity in the context of organizations which do not
have an independent charitable purpose, it would indeed be unfortunate if
HUC were to be seen as applying to the second kind of "political purposes"
case discussed above, those I have termed the "political activities" cases. As
is well known, the Income Tax Act allows a registered charitable organization
to undertake political activities provided it continues to devote "substantially
all of its resources to charitable activities" and provided any political activities
are "ancillary and incidental to its charitable activities" and "do not include
the direct or indirect support of, or opposition to, any political party or
candidate for public office".3 9 This is essentially a statutory version of the
common law ancillary purposes doctrine and recognizes that charities necessarily lobby in the political arena. The Canadian Cancer Society, for example,
if it is to carry out its charitable purpose of improving health, ought to be
involved in discussions about tobacco policy.
The concern here is with two kinds of loose language in the HUC decision.
First, on one occasion the Court referred to "controversial social issues", as if
there was some distinction between questions that are, and those that are not,
controversial. 40 As the Court itself clearly stated in Everywoman's Health
Centre Society v. Minister of National Revenue,41 involvement in, or relation
to, an area that is controversial has nothing to do with whether an organization
is charitable. What should matter, and the only thing that should matter, is
whether the organization's political activities are ancillary to its principal
charitable mission. In my view a proper and contextual reading of the HUC
decision, as given above, shows that the Court is not saying that involvement
in controversy offends the political activities rules. But if there is any ambiguity
it should be resolved in favour of an otherwise charitable organization having
no additional content-based restrictions on its allowable political activities.
Second, and more significantly, there is in HUC a statement, quoted above,
that activities designed to "sway public opinion" can "never" be acceptable
12
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for a charitable organization. Simply put, they should always be acceptable if
they conform to the ancillary activities test. Unfortunately Revenue Canada
seems to have taken the opposite view, to have read HUC as applying broadly
to all organizations. The Department's latest draft statement on what constitutes unacceptable political activity includes "persuad[ing] the public to adopt
a particular attitude on socio-economic or political issues".42 It seems here to
be taking on HLlC wholesale. This is surely unnecessary, unrealistic and
unduly broad. It is unnecessary because an organization will not be able to
conform to Revenue Canada's expenditure rules and operate as a single-issue
lobby group.43 And it is unrealistic and unduly broad because it potentially
covers any kind of statement, including writing letters to newspapers, putting
out information pamphlets, etc., even though some of these activities are listed
as permissible in the draft statement. Revenue Canada has said that its draft is
indeed a draft and that it will revise it where appropriate; this is surely such an
area.

Conclusion
The Federal Court of Appeal's decision in HLlC raises a number of interesting
and important questions. While the judgment is not fundamentally flawed, it
could have been clearer and it could have provided better guidance for Revenue Canada in carrying out its registration tasks. Most important is what the
case says about both political purposes generally and political activities of
registered charities in particular. As far as the former goes, to the extent that
the HLlC case effectively confirms the holding in Positive Action, it is consistent with past decisions and, I would argue, not wrong. But, in relation to the
latter, if this decision provides the basis for curtailing the political activities of
registered charities on the grounds that they are involved in controversy, that
would be a retrograde step. If charities are to fulfil that part of their role which
involves assisting those who do not otherwise have access to political and
economic power, they must be able to lobby appropriately, without regard to,
and indeed often precisely because of, "controversy".
FOOTNOTES
1. [1998)3 F.C. 202 (C.A.).
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